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FACTSHEET

TITLE: LETTER OF APPEAL filed by Craig D.
Wittstruck on behalf of Risky’s, Inc., appealing the
Planning Commission action denying SPECIAL
PERMIT NO. 04065, requested by University Place,
L.L.C., for authority to sell alcoholic beverages for
consumption on the premises for a beer garden at
Risky’s Sports Bar and Grill located at 4680 Leighton
Avenue.  

STAFF RECOMMENDATION: Denial.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 12/08/04 and 01/05/05
Administrative Action: 01/05/05

PLANNING COMMISSION ACTION: Denial (6-0:
Marvin, Krieser, Sunderman, Taylor, Carlson and Bills-
Strand voting ‘yes’; Carroll, Larson and Pearson
absent). 

FINDINGS OF FACT:  

1. The purpose of proposed Special Permit No. 04065 is to sell alcoholic beverages for consumption on the
premises for a beer garden at Risky’s Sports Bar and Grill.  This request was prompted by the
implementation of the smoking ban.  

2. The staff recommendation to deny this special permit is based upon the “Analysis” as set forth on p.9-11,
concluding that light and noise associated with both the beer garden and from inside the bar when the access
door is open is a concern.  The expansion of the area where alcohol is consumed to include a beer garden
has the potential to create a nuisance for the residences to the west of the shopping center.  In addition, the
proposed beer garden will utilize an existing door which is 130' from a residential district and does not meet
the required separation.  

3. Testimony on behalf of the applicant is found on p.14, and the exhibits submitted by the applicant are found
on p.20-33.  The applicant’s representative testified that there will be no beer sales, service or employees in
the beer garden.  This application is in response to the smoking ban and will allow patrons to smoke outside
of the building as opposed to in the alley.  There will be no heating or air conditioning in the beer garden.  The
fence and the roof will shield the people in the beer garden from view by the residents.  

4. There was no testimony in opposition. 

5. On January 5, 2005, the Planning Commission agreed with the staff recommendation and voted 6-0 to deny
proposed Resolution No. PC-00899 (See Minutes, p.15).  

6. On January 11, 2005, Craig D. Wittstruck filed a letter of appeal on behalf of Risky’s, Inc.  
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for December 8, 2004 PLANNING COMMISSION MEETING

P.A.S.: Special Permit #04065

PROPOSAL: To allow the sale of alcoholic beverages for consumption on the premises for
a beer garden at Risky’s Sports Bar and Grill.

CONCLUSION: Light and noise associated with both the beer garden and from inside the bar
when the access door is open is a concern.  The expansion of the area where
alcohol is consumed to include a beer garden has the potential to create a
nuisance for the residences to the west of the shopping center.

RECOMMENDATION:  Denial

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 1, UPC First Addition, Lancaster County, Nebraska.

LOCATION: 4680 Leighton Avenue.

EXISTING ZONING: B-3 Commercial

EXISTING LAND USE: Commercial

SURROUNDING LAND USE AND ZONING:  

North: Parking Lot/Multiple-family Residential R-6
South: UN-L East Campus  P
East: Commercial B-3
West: Multiple-family Residential R-6

COMPREHENSIVE PLAN SPECIFICATIONS:  The Comprehensive Plan designates
commercial land uses in this area.

BACKGROUND: The owner of Risky’s is proposing to construct a beer garden at the west edge
of the building.  The bar has been in existence prior to the requirement for special permits for on
and off sale alcohol.  It does not comply with the current requirements for a special permit to sell
alcohol, and is considered a nonconforming use.

This request covers only the proposed 20' x 19' expansion of the bar to allow for an outdoor beer
garden.  The beer garden is accessed by what appears to be an emergency access door to the
bar.  The expansion will extend into the existing parking lot and eliminates approximately three
parking spaces.
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ANALYSIS:

1.  SPECIAL PERMIT REQUIREMENTS PER LINCOLN MUNICIPAL CODE (LMC) 27.63.680: 
Alcoholic beverages may be sold for consumption on the premises in the B-1, B-3, H-1, H-2, H-3,
H-4, I-1, I-2 and I-3 zoning districts upon the approval of a special permit.   Alcoholic beverages
may also be sold for consumption on the premises as an accessory use to a golf course or country
club as part of a separate special permit under Section 27.63.130 approving the golf course or
country club in any district where recreational facilities are allowed as a permitted use, permitted
conditional use, or permitted special use. A special permit for such use may be granted subject to
the requirements of the respective districts, all applicable ordinances, and the following conditions:

(a)  Parking shall be provided on-site at the ratio of one space per 100 square feet of
gross floor area.

Based upon a 1999 parking count for the shopping center, 200 parking stalls are required,
and 537 parking stalls were available.  With a cross-parking agreement covering the center,
the number of parking spaces provided on the site is well in excess of what is required by
Lincoln Municipal Code (LMC) Chapter 27.67 (Parking).

(b)  The sale of alcoholic beverages for consumption off the premises shall not be
permitted without issuance of a permit under LMC Section 27.63.685 of this code.

This application is for a special permit to allow the sale of alcohol for consumption on the
premises.  The sale of alcoholic beverages off the premises is not a part of this proposal
and is not being requested.

©) The designated area specified in a license issued under the Nebraska Liquor
Control Act of any building approved for such activity must be located no closer
than 100 feet from a day care facility, park, church, state mental health institution, or
a residential district (except where such use is accessory to a golf course or
country club).

The shopping center is surrounded by R-6 zoning to the north and west.  The dimensions on
the site plan (verified by the Police Department) show the beer garden located 101' from the
R-6 to the north, and 110' from the R-6 to the west.  There is no known day care facility, park,
church, or state mental health institution in the vicinity.

(d)  Any lighting on the property shall be designed and erected in accordance with
all applicable lighting regulations and requirements.

No additional lighting is shown as part of this request.  Any lighting must comply with the
Parking Lot Lighting Standards of the City of Lincoln Design Standards and will be reviewed
at the time of building permits.  
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(e)  Vehicle stacking for a drive-through window used as any part of the permitted
business operation shall not be located in any required building setback from a
residential district.

A drive-through window is not shown as part of this application.

(f)  The use shall not have any amplified outside sound or noise source, including
bells, buzzers, pagers, microphones, or speakers within 150 feet of any residential
district.  This shall not apply to sound sources audible only to the individual to
whom they are directed, such as personal pagers, beepers, or telephones.

No such devices are shown as part of this application.  However, the impact of noise from
the bar when the door opened to access the beer garden is a concern.  The Police
Department notes their concern over the impact of noise upon the neighbors and is
recommending denial as a result.

(g)  No access door to the business, including loading or unloading doors, shall
face any residential district if such doors are within 150 feet of the residential
district.  This shall not apply to emergency exit doors required by building or safety
codes.  No door facing a residential district shall be kept open during the operation
of the establishment.

Both access doors for the bar are located on the west side of the building, and are within
150' of R-6 zoning to the west.  As noted previously, the existing bar is considered
nonconforming and this is one of the reasons why.  It is also nonconforming because the
licensed premises is within 100' of R-6 to the north.  LMC allows nonconforming uses to
continue to operate, but does not allow them to expand or be rebuilt if destroyed except by
special permit.  

While the proposed beer garden meets all applicable location requirements, it will utilize an
existing door which is 130' from a residential district and does not meet the required
separation.  It is the intent of the separation provision to protect surrounding residences from
light and noise emanating from inside the premises when the door is open.  Even if the door
is treated as existing and not reviewed as a component of this permit, the impact of the
potential noise and light escaping due to the increased use of the door because of the beer
garden must be considered.  A beer garden is viewed as a general extension the premises,
and it must be assumed that the neighbors would be exposed to the range of activities
previously confined inside.

While the review standards are applied to this request independent of the existing bar,
approval of this permit will have the effect of expanding a nonconforming use while
simultaneously creating a potential nuisance for adjacent residences.
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(h)  Vehicular ingress and egress to and from the property shall be designed to
avoid, to the fullest extent possible as determined by the City Council, disruption of
any residential district.  Particular attention shall be given to avoiding designs that
encourage use of residential streets for access to the site instead of major streets.

Primary access to the subject premises is from Leighton Avenue, a minor arterial street. 

(I)  All other regulatory requirements for liquor sales shall apply, including licensing
by the state.

(j)  The City Council may consider any of the following as cause to revoke the
special permit approved under these regulations:

(1)  Revocation or cancellation of the liquor license for the specially permitted
premises; or
(2)  Repeated violations related to the operation of the permittee's business.
(3) Repeated or continuing failure to take reasonable steps to prevent
unreasonable disturbances and anti-social behavior on the premises related
to the operation of the permittee's business including, but not limited to,
violence on site, drunkenness, vandalism, solicitation, or litter.

Planning Commission approval is required for this use.

2.  DEPARTMENT RESPONSES:

POLICE: The Police Department recommends denial of this request.

PUBLIC WORKS: Public Works and Utilities has requested a detailed site plan showing the
location of the beer garden and parking.

Staff does not support this request and is recommending denial.  However, if the Planning
Commission votes to approve it, staff recommends that the Commission’s approval be subject to
the following conditions:

CONDITIONS:

Site Specific:

1. This approval permits the sale of alcohol for consumption on the premises at Lot 1, UPC
First Addition, consistent with the revised site plan.

General:

2. Before receiving building permits:
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2.1 The permittee shall complete the following instructions and submit the documents and
plans to the Planning Department for review and approval.

2.1.1 Submit six copies of a revised site plan approved by the Public Works and
Utilities Department.

2.1.2 The following notes added to the site plan:

2.1.2.1 There shall be no amplified noise source associated with the
beer garden.

2.1.2.2 The access door shall remain closed at all times except when
used to enter and exit the outdoor premises.

2.1.2.3 Any lighting must be shielded so it does not shine directly on
adjacent properties and must comply with the Design Standards
for Parking Lot Lighting.

2.2 Submit a revised and completed ownership certificate prepared and signed by an
attorney, title company, or abstractor.  It must include the legal description of the
subject property. 

Standard:

3. The following conditions are applicable to all requests:

3.1 Before the sale of alcohol for consumption on the premises, all development and
construction is to comply with the approved plans.

3.2 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.

3.3 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

3.4 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day
period may be extended up to six months by administrative amendment.  The clerk
shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.
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Prepared by:

Brian Will, AICP
441-6362, bwill@lincoln.ne.gov
Planner

November 23, 2004

OWNER: University Place, LLC
c/o Kessinger/Hunter and Company
2600 Grand Blvd Suite 700
Kansas City, MO 64108
(816) 843-2690

APPLICANT
CONTACT: Roger Patton

4680 Leighton Avenue
Lincoln, NE
(402) 466-6966
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SPECIAL PERMIT NO. 04065

PUBLIC HEARING BEFORE PLANNING COMMISSION: December 8, 2004

Members present: Carlson, Carroll, Krieser, Sunderman, Pearson, Marvin, Taylor, Larson and Bills-
Strand.

Staff recommendation: Denial.

Ex Parte Communications: None.

Proponents

1.  Craig Wittstruck appeared on behalf of the applicant.  He believes that a number of
components have not been made known to the staff.  He requested a continuance until the next
meeting.  

Taylor moved to defer, with continued public hearing and action on January 5, 2005, seconded by
Krieser and carried 9-0:  Carlson, Carroll, Krieser, Sunderman, Pearson, Marvin, Taylor, Larson
and Bills-Strand voting ‘yes’.  

There was no other public testimony.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: January 5, 2005

Members present: Marvin, Krieser, Sunderman, Taylor, Carlson and Bills-Strand; Carroll, Larson
and Pearson absent.  

Staff recommendation: Denial.

Ex Parte Communications: None.

Brian Will of Planning staff clarified that this application is to allow the use of this beer garden
primarily as a smoking area, but also for patrons consuming alcohol.  This area could be used just
for smokers without going through the special permit process.  This special permit is required for
the consumption of alcohol in the beer garden.  

Proponents

1.  Craig Wittstruck, 1630 K Street, testified on behalf of the applicant, Risky’s, Inc. He
submitted a petition from 180 patrons of Risky’s who are requesting that the Planning Commission
consider approving this special permit.  Exhibit G submitted is the certificate of the owners of the
property along the west side of the premises in support.  This application is basically a response
and reaction to the smoking ban.  This is a situation where there will be no sales going on in the
area and no employees in the area.  It will be people who want to smoke outside of the building. 
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There will be smokers milling around the back side of the wall of the building if they do not have this
additional space.  The fence and the roof will shield from view the people in the beer
garden/smoking area.  He believes the noise will occur regardless of this special permit.  The idea
is to provide some shielding not only for the patrons but also for the surrounding community.  There
will be no employees in the area; there will be no service in the area.  There will simply be tables in
a shielded area for people who want to smoke.  Wittstruck acknowledged that the premises are
within the 150' requirement; however, the ownership is multi-family to the west and the ownership is
100% in favor of this special permit.

Carlson assumes that the ownership does not let patrons take drinks out the front door.  So why
can’t they just construct a smoking area and simply ask the patrons not to take the alcohol out into
the beer garden?  Wittstruck suggested that Risky’s doesn’t have to do anything, and the smokers
will be in the alley.  In this case, they want to take responsibility for that.  Risky’s is willing to take the
responsibility and they do not know whether it will be effective or not at this time.  The owner
believes this is a better alternative.  It might not be cost effective to make it be a smoking area only. 

The roof is a corrugated metal roof that matches the exterior of the building.  This was done
because of the multiple housing units to the west so that they would not be able to see down into the
beer garden.  It will shield light, vision and noise to some extent.

Marvin inquired whether this will be an all-season environment.  Wittstruck stated that it would, but
there will be no heating or air conditioning.  It is not something that will be promoted.  There will only
be lighting and screening.  

There was no testimony in opposition.  

ACTION BY PLANNING COMMISSION: January 5, 2005

Carlson moved to deny, seconded by Marvin.  

Carlson believes the issue is smoking and he believes that can be addressed by providing a
smoking area outdoors and not allow the drinks to be taken to the smoking area.  The nuisance
activity should be kept inside the establishment.  

Bills-Strand commented that she would like to see businesses promote a smoking area with some
screening, ash trays and maybe some benches.  She will be more concerned about the 150'
spacing requirement.  

Taylor’s concern is the proximity to the neighbors.  

Motion to deny carried 6-0:  Marvin, Krieser, Sunderman, Taylor, Carlson and Bills-Strand voting
‘yes’; Carroll, Larson and Pearson absent.  This is final action, unless appealed to the City Council
within 14 days.  








































